NEWS FLASH
Mandatory vaccination policy cannot impose discipline in low-risk
workplace, arbitrator rules
In a decision dated November 11, 2021, Arbitrator John Stout ruled that the Electrical
Safety Authority's (ESA) mandatory vaccination policy was unreasonable to the extent
that employees could be disciplined or placed on a leave of absence without pay for
failing to be vaccinated.
The Power Workers’ Union grieved the policy on the basis that it was unreasonable
and a significant over-reaching exercise of management rights, which could not be
justified by any workplace dangers or hazards. In response, the ESA argued that the
policy was necessary to fulfill their legal obligations to take every reasonable
precaution to protect their workers and the public.
Arbitrator Stout considered the following factors, among others, in assessing the
reasonableness of the policy:
• There is no government mandate that the ESA employees must be vaccinated;
• The ESA is not a workplace where the risks are high or where there are vulnerable
populations, such as in healthcare settings or long-term care homes (where
mandatory vaccination policies may be reasonable and necessary);
• The vast majority of work undertaken by the ESA was completed remotely, and
many employees have the right to continue working remotely under the Collective
Agreement;
• The ESA had not had a breakout in their workplace;
• The ESA had a prior voluntary disclosure and testing policy which the ESA judged
to be reasonable and appropriate to protect employees and stakeholders;
• The vast majority of ESA employees had voluntarily been vaccinated and disclosed
their status to the ESA. The employees who did not disclose their vaccination
status agreed to be tested on a regular basis;
• The ESA could not prove a significant problem existed regarding third-party access
or travel. The Union indicated that they would raise no objection to travel only
being assigned to those employees who are fully vaccinated; and
• The ESA had not previously required any employee to be vaccinated as a condition
of employment.
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Arbitrator Stout concluded that disciplining or discharging an employee for failing to
be vaccinated, when it is not a requirement of being hired and where there is a
reasonable alternative, was unjust in the circumstances.
In reaching his conclusion, Arbitrator Stout noted that context is extremely important
when assessing the reasonableness of a workplace rule or policy that may infringe
upon an individual employee’s rights, stating at para. 17:
In workplace settings where the risks are high and there are vulnerable
populations (people who are sick or the elderly or children who cannot be
vaccinated), then mandatory vaccination policies may not only be reasonable
but may also be necessary and required to protect those vulnerable
populations.
Arbitrator Stout added that the reasonableness of any vaccination policy may change
as the circumstances of the pandemic change, and that what may be considered
unreasonable today may become reasonable in the future, at para. 19:
It must also be noted that the circumstances at play may not always be static.
The one thing we have all learned about this pandemic is that the situation is
fluid and continuing to evolve. What may have been unreasonable at one point
in time is no longer unreasonable at a later point in time and vice versa.
Finally, Arbitrator Stout emphasized that his decision ought not be seen as “any form
of vindication for those who chose, without a legal exemption under the Ontario
Human Rights Code, not to get vaccinated.” According to Stout, “the choice of
individual employees not be vaccinated may result in consequences at a later date and
in different circumstances. Those who continue to refuse to be vaccinated are not just
endangering their health but may also placing their employment in jeopardy” (paras.
4, 42).
The bottom line is that arbitrators will take a contextual approach in determining if a
mandatory vaccine policy is reasonable. In high-risk workplaces with elderly or
vulnerable populations, mandatory vaccination policies may not only be reasonable,
but necessary to protect those vulnerable populations. At the same time, an employer
cannot discharge an employee for refusing to vaccinate unless the requirement to
vaccinate is proportionate in response to a real and demonstrated risk or business
need, and particularly not in the absence of a specific statutory authority, provision of
a collective agreement, or government mandate.
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